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[83] It is telling that the point of impact was at the turning path of the Volvo and the 

through path of the Mercedes Benz in the left lane. In the instant case, the 

evidence establishes that the second defendant at no time saw the Volvo prior to 

the crash. For that matter, even the second defendant's own version attests to 

this. 

[84] It is pertinent to note that the evidence in this case shows that the second 

defendant entered a busy intersection on the blind side of other vehicle that were 

stationary at the intersection, at a high speed [that was above the legal speed 

limit] ignoring the "red flags" [hesitant vehicles]. The second defendant paid no 

heed to the other vehicles that stopped at the intersection awaiting the Volvo's 

passage. Moreover, in view of the amount of traffic at the intersection and the fact 

that the intersection is known for accidents. In fact, it is common ground that this 

intersection is hazardous. 

[85] It is further worth noting that due to the nature of the intersection, the second 

defendant was obligated to exercise greater caution than he would have been at 

a typical intersection. It was thus incumbent upon the second defendant to 

exercise due and reasonable care and drive cautiously. 

[86] There is substantial evidence that clearly demonstrates the second defendant's 

egregious negligence, as evidenced by the litany of evidence presented before 
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this Court, particularly the evidence of the expert and Mr. Chambers. I am 

convinced that the second defendant was negligent more than slight when he 

sped through this intersection on that morning. What is more, any reasonable and 

prudent driver would have at least hesitated at the crossing to determine why the 

other vehicles that had stopped at the intersection had not immediately 

proceeded on the green light. Similarly, I find that the second defendant failed to 

keep a proper lookout as he entered the intersection. For that matter, Mr Smit, on 

behalf of the second defendant had, in part, conceded as much; when he stated 

that if this Court finds that the Volvo driver entered the intersection lawfully, then 

it is conceded that the second defendant would have had a duty to keep a proper 

look out, which duty he failed. 

[87] I am willing to concede that the circumstances of this case inevitably lead to the 

conclusion that the second defendant perceived the green lights in his favour and 

made the decision to proceed through the intersection. In doing so, he neglected 

to defer to a vehicle that was ensnared in the intersection. Similarly, he neglected 

to demonstrate the utmost vigilance and caution in light of the current situation. 

[88] At intersections where traffic is regulated by traffic lights, drivers of vehicles 

entering the intersection on a favourable traffic light signal, may not rely entirely 

thereon. But shall anticipate, yield, and allow the right of way to vehicles trapped 
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in the intersection to clear the intersection. See the case of South British 

Insurance Co. Ltd v Barrable 1952 (3) SA 239 Nat 2438. 

[89] The evidence in this matter leads to the inference that the second defendant 

concentrated on his observation of the traffic light and totally disregarded other 

rules of the road. In so doing, the second defendant ignored the fact that the 

colour of the green traffic light does not grant a motorist carte blanche to drive as 

he or she wishes through an intersection, and to ignore other rules of the road. 

[90] This brings me to the liability of the first defend ant [Volvo driver]. 

Is there contributory negligence on the part of the first defendant? 

(91] As will already be apparent, I readily accept that for a party to be held liable based 

on negligence, negligence should be predicated on evidence and or objective facts. 

Hence, it is said that negligence does not occur in a vacuum. Clearly, there should be a 

causal link between the negligence and the damage. 

[92] The version proffered by the Volvo drive is not in dispute. According to all the 

witnesses' testimony, the Volvo driver entered the intersection lawfully. The Volvo driver 

testified that he only saw the Mercedes Benz that was driven by the second defendant a 

split second before the crash. 
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(93] Under the circumstances of this case, any evidence or argument that suggests that 

the Volvo driver was negligent because he only noticed the Mercedes Benz late, rests 

upon an incorrect premise that he did not keep a proper look out. This conclusion is amply 

supported by the evidence of the Volvo driver. 

[94] The evidence of the Volvo driver plainly reveals that he took all the necessary, 

reasonable practical precautions and preemptive actions, to ensure that he completes his 

right tum out of the intersection safely. Indeed, the evidence reveals that when the traffic 

light turned yellow for him, he slowed down and moved only when the oncoming traffic 

from the south direction yielded the right of way to him. When he proceeded to drive, he 

drove at a speed of 30-40 kilometres per hour and kept a look out for traffic. He also 

noticed that there were no vehicles in the far-left lane. 

[95] As previously mentioned, the Volvo driver was trapped in an intersection. His 

decision to continue through the intersection does not amount to negligence. He could 

not stop in the middle of the intersection, otherwise, he would have blocked the traffic 

flow. 

[96] I venture to repeat that, it was his [Volvo driver] testimony that when he decided to 

continue with his right turn there was no danger as the vehicles that were in front of him 

waited for him to clear the intersection. 
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[97] Additionally, in the context of this case, he had no obligation to anticipate that an 

approaching vehicle would not yield the right of way to him so that he could clear 

the intersection. More so, in light of the fact that the second defendant collided with 

him as he was to complete his turn. Surely, a motorist caught in mid-intersecUon 

due to changing traffic light signals, may assume that other motorist will yield to 

him to clear the intersection. 

[98] However, the evidence in this matter further demonstrates that the Volvo driver did 

not proceed· to complete his tum on the assumption that all the vehicles coming 

from south direction, would yield the right of way to him. He, however, proceeded 

on the knowledge that the vehicles from the south direction yielded their directional 

right of way to him and there were no vehicles in the far-left lane. Under such 

circumstances, he had a right of way inter alia, because the other vehicles 

permitted him to pass. In these circumstances, any reasonable person would have 

concluded the same. 

[99] In my view, the evidence in this matter further establishes that the Volvo driver 

found himself in a situation of sudden emergency. This is so because the second 

defendant suddenly changed the conditions of the road, for the Volvo driver. The 

evidence also reveals that the Volvo driver acted as a reasonable person would 

have in light of the circumstances in which he found himself. 
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[100] I therefore reject the expert's testimony that the Volvo driver was also negligent. It 

is my firm view that the Volvo driver found himself in a perilous situation that was 

created by the second defendant and by the time he realised the dangerous 

situation he was in, he could not avoid the crash. In the circumstances of this case, 

it cannot be said that the Volvo driver failed to keep a proper look out. I thus cannot 

apportion negligence or fault on the part of the first defendant. 

[101] A corollary to this finding is that the second defendant was solely responsible for 

the collision. 

[102] This brings me to the issue of costs. 

Costs 

[103] This is a typical case that calls for an order of costs against unsuccessful 

defendant, to carry the costs of all the other parties that were involved in the 

litigation. From the onset, the plaintiff has sued the defendants in the alternative. 

Evidently, the plaintiff failed to prove liability against the first defendant. Be that as 

it may, the plaintiff in this action has lodged three alternative claims. The first one 

is against the first defendant, the second one is against the second defendant, and 

the third one is against both defendants jointly and severally. 
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[104] Further and significantly, in the circumstances of this case, I do not consider the 

plaintiff's decision to pursue litigation against both defendants as unreasonable or 

ill-thought in the context of this case. 

[105] Moreover, the second defendant is the sole cause why the parties are before this 

Court. It was entirely unreasonable for the second defendant to file a notice of 

intention to defend his liability. Of course, I am acutely aware that this factor is not 

necessarily determinative, however, it is a pertinent and relevant consideration. 

[106] It then simply does not make sense to mulct the plaintiff with the first defendant's 

legal costs. Particularly, if regard is also had to the plea of the second defendant, 

who was entirely blaming the Volvo driver for the collision. In the circumstances, 

the plaintiff cannot be faulted for joining the first defendant as a defendant. 

[1071 On the facts of the instant case, it would not make sense to allow the second 

defendant to escape the liability for the first defendant's costs on technical 

grounds. Upon these facts, and in the exercise of my discretion, I think, it would 

be reasonable, just and equitable to order that the second defendant should pay 

the costs of the first defendant as well as those of the plaintiff and the expert 

witness, Mr Proctor-Parker. 



[108] In the result, I make the following order: 

ORDER 

1. The second defendant is 100 % liable for the plaintiffs proven or agreed 

damages. 

2. The claim against the first defendant is dismissed. 
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3. The second defendant is to pay the costs ofthe plaintiff and the first defendant 

costs on scale C, such costs to include the costs of the expert witness Mr 

Proctor-Parker. 
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